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In November 2018 the first stores in Massachusetts selling marijuana for recreational use opened

for business in Leicester and Northampton. The stores were immediately greeted with throngs of

customers with lines stretching for blocks and individuals eager to make their first lawful purchase

of the drug. The instant popularity of the first two stores open for business suggests that

marijuana use will likely increase in the coming years and put a strain on employers as they

attempt to develop and implement policies related to drug testing (or not) for marijuana. As a

result, employers are well advised to review the legal constraints under which they must operate

when addressing marijuana use. Such constraints generally concern privacy issues, disability

accommodation, and specific regulatory requirements.

Privacy issues may be implicated when an employee is tested for drug use. An employer’s drug

testing program must be tailored to ensure that how and when the employee is drug tested does

not constitute an invasion of privacy. The employee’s right to privacy must be appropriately

balanced against the employer’s business interest in testing. For example, under Massachusetts

law, it is generally understood that pre-employment drug testing is permissible. Once the person is

employed, however, random drug testing should be limited to employees working in only safety-

sensitive positions, such as positions involving driving a vehicle or operating hazardous machinery.

Although the sale of recreational marijuana has not changed privacy law, employers using pre-

employment drug screens may, nonetheless, want to re-evaluate whether they continue to test for

marijuana use by applicants for non-safety sensitive positions. With the likely increase in

marijuana use, an employer testing applicants for marijuana in such positions may unnecessarily

be limiting their applicant pool. Prior to legalization, testing for such positions was often used by

some employers because a positive test showed the applicant was violating state and federal law –

an indicator that the individual was not a viable candidate. Now that use of marijuana under state

law is permissible and more likely to be found in applicants, the rationale for and value in such

testing is not as clear.
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The next constraint on marijuana use for employers comes in the context of an individual using

marijuana for medicinal purposes. This scenario was addressed by the Supreme Judicial Court

(SJC) last summer in Barbuto v. Advantage Sales & Marketing, LLC. In Barbuto, the Plaintiff’s

employment was terminated after testing positive for marijuana in a pre-employment drug

screen. The Plaintiff had informed her employer that she had a written certification from her

doctor prescribing the use of medicinal marijuana for her Crohn’s disease. The Plaintiff claimed

that her termination constituted disability discrimination and a failure to accommodate. The

employer defended the claim primarily on the grounds that Federal law still prohibited marijuana

use, so it had no obligation to accommodate the employee.

The SJC held, however, that the fact that marijuana use is still prohibited under federal law, does

not mean allowing an employee to use it is an unreasonable accommodation. When faced with

a request from an employee for off-site use of medicinal marijuana, an employer must

participate in the interactive process with the employee to determine if there are any alternative

equally effective medications that could be used that would not run afoul of the employer’s

policies. If, in the opinion of the employee’s physician, medicinal marijuana is the most effective

medication for the employee’s debilitating medical condition, an exception to the employer’s

policies would be a facially reasonable accommodation. The SJC further held that employers may

still be able to prohibit marijuana use if its use constituted an undue hardship on the employer.

An undue hardship may be shown if the marijuana use would “impair the employee’s

performance of her work or pose an unacceptably significant safety risk ….” Moreover, there may

be an undue hardship if the marijuana use would violate contractual or regulatory requirements

applicable to the employer. Accordingly, an employer must be sure to follow the approach laid

out in Barbuto when addressing marijuana use by an employee for medicinal purposes.

The final constraint employers should be aware of, and as referenced by the SJC in Barbuto, are

specific regulatory requirements imposed on the employer that requires they strictly prohibit

marijuana use. The most common requirement that may apply to an employer is the federal

Department of Transportation (DOT) regulations governing the operation of commercial motor

vehicles. Generally, the regulations require employers of drivers of commercial motor vehicles to

maintain a drug testing program that involves pre-employment, reasonable suspicion, random,

and post-accident testing. The regulations specifically require testing for marijuana and strictly

prohibit its use by drivers of commercial motor vehicles, regardless of whether its use is for

medicinal purposes. As the DOT regulations are federal law, state regulation of marijuana does

not alter an employer’s obligation to comply with those regulations.
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Given the foregoing legal constraints, employers should review their policies and procedures to

be sure that they are well equipped to appropriately address marijuana use by employees. As

access to marijuana and its use continues to rise, employers that are not prepared may be

vulnerable to a variety of claims arising out of the above requirements.
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